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CYR, Senior Circuit Judge. Barrington Cove Limted
Partnership (“Barrington”) appeals froma district court order
whi ch dism ssed its civil rights action agai nst the Rhode Isl and
Housi ng and Mort gage Fi nance Corporation (RIHVWC) for allegedly
violating its constitutional rights to substantive due process
and equal protection by denying federal incone tax credits
needed to finance its construction of a housing project for
| ower-incone famlies. W affirm

I
BACKGROUND

RI HMFC, an agency established by the State of Rhode
| sland to foster devel opnent of | owto-noderate-incone housing,
al so adm nisters the federal |ower-inconme housing tax credit
program in Rhode Island. See 26 U . S.C. 8 42 et seq. During
1996, RI HWFC was aut horized to award approximately $1.7 mllion
in federal tax credits to qualified private devel opers of | ower-
i ncome housing. Under its Rules and Regul ati ons and Qualified
Action Plan [ hereinafter: “Regul ations”], RIHWC al |l ocates t hese
federal tax credits in accordance with various criteria, such as
proj ect design, site location and overall construction costs.
The Regul ations require that R HWC enpl oy the sane application

procedures in relation to for-profit and non-profit devel opers.



See Regulations at 8 5 (setting application fee at $500 and 2%
of tax credit requested).

I n 1996, Barrington, whose general partner i s a conpany
owned by a Massachusetts resident, constructed an apartnent
bui I ding for |l ower-incone residents in Barrington, Rhode | sl and,
and submtted an application to RIHWC for federal inconme tax
credits. Its application was awarded nore points than any ot her
application under the criteria prescribed by the Regul ations,
resulting in a $519,536 federal tax credit.

In order to mnimze its resort to RI HVFC resources,
however, Barrington explicitly represented in its R HWC
application that it also expected to receive fromthe National
Park Service $100,000 in historic restoration tax credits in
connection with the |ower-income apartnment project. Al t hough
Barrington had begun construction on the project before its
application for National Park Service historic restoration tax
credits was processed, it had been assured —informally —that
RI HMFC woul d “work with” Barrington in the event the historic
restoration tax <credits failed to materialize. After
construction had advanced to the point that abandonnment of the
project would have resulted in a substantial financial loss to
Barrington, the National Park Service rejected the application

for historic restoration tax credits, thereby effectively



rendering the project financially unsound.

I n due course, Barrington applied for an additional
$100, 000 federal income tax credit to offset its failure to
obtain the National Park Service historic restoration tax
credit. Initially, RIHWC and defendant-appellee Richard
Godfrey, Jr., its executive director, were unreceptive, wth
Godfrey stating not only that Barrington ought not receive
“anot her dinme” fromRIHWC, but that it should be left “hol ding
the bag” and absorb the | oss. Nevert hel ess, on Decenber 11,
1996, RIHWFC awarded Barrington an additional $122,000 in
federal inconme tax credits, provided its individual contractors
agreed to make a $366, 000 charitable contribution to the Rhode
| sl and Affordabl e Housing Trust Fund.?

Meanwhi | e, however, on Novenber 20, 1996, another
devel oper, Gemini Hotel, had “remtted” to RIRHWC its $253, 462
federal income tax credit allocation for 1996, in return for a
comm tment from RIHVWC that Gemini Hotel would receive federa

income tax credits the followi ng year. The Gem ni Hot el

The trust fund was established by the State of Rhode I sl and
to receive charitable contributions in aid of goals consistent
with RIHWC s statutory mssion of fostering |ower-inconme
housing. See R 1. Gen. Laws 8 42-55.1-1 et seq. The trust
fund i s adm ni stered by the appell ees. Ostensibly, the $366, 000
charitable contribution represented RIHWC s estinmate of one-
half the equity in the project attributable to the $122,000
suppl enmental federal tax credit.
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“refund” was nmore than enough to fund all pending applications
for supplemental 1996 federal incone tax credits, including that
subm tted by Barrington. Thus, the statenent Richard Godfrey,
Jr. allegedly made to Barrington —that Barrington’s “charitable
contribution” was essential in order that other qualified | ower-
i ncome housing project developers not be denied additional
federal income tax credits in 1996 —was knowi ngly fal se.

Furthernmore, Barrington |later |earned that RI HMWC had
allocated additional federal incone tax credits to several
devel opers in 1996, all of which (unlike Barrington) were non-
profits sponsored by Rhode Island residents. Yet those
devel opers were not required to make a charitable contribution.

Thereafter, in Decenber 1997, Barrington sought to
determine why it was the only devel oper seeking additional 1996
federal incone tax credits which was required to make a
charitable contribution. Al t hough Godfrey offered no
expl anati on, he ventured the opinion that Barrington should not
have received additional federal inconme tax credits in the first
pl ace. Finally, in My 1998, prior to its tax deadline,
Barrington reluctantly disbursed $323,172 to the Rhode Island
Af f ordabl e Housing Trust Fund in order to obtain the necessary
federal inconme tax credit docunentation from Rl HVFC.

I n due course, Barrington filedits ten-count conpl ai nt



agai nst RI HWC and Godfrey in Rhode | sl and Superior Court, which
RI HMFC renoved to federal district court. Count one all eges
t hat RIHVMFC and Godfrey, by requiring a charitable contribution,
exceeded and abused their statutory and regulatory authority
under the Regul ations relating to the inposition of application
fees. Counts two through nine allege that the defendants thereby
viol ated Barrington’s federal and state constitutional rights to
equal protection and substantive due process. Finally, count
ten asserts an unjust enrichment claimunder Rhode |sland | aw.

After RI HMWFC and Godfrey noved to di sm ss the conpl ai nt
pursuant to Federal Rule of Civil Procedure 12(b)(6), a
magi strate judge recommended that the district court dismss,
with prejudice, counts two through nine and that the pendant
state-law clainms in counts one and ten be dism ssed, wthout
prej udi ce. The district court adopted the report and
recommendati on and Barrington appeal ed.

I

DI SCUSSI ON

A. The Standard of Revi ew

We review Rule 12(b)(6) dismssals d

novo, accepting

all factual allegations in the amended conplaint as true and
drawing all reasonable inferences favorable to the appellant.

Bessette v. Avco Fin. Servs., Inc., 230 F.3d 439, 443 (1st Cir.




2000). We are to affirmthe district court ruling only if it
clearly appears that Barrington cannot recover on any viable
| egal theory, given the facts alleged in its anended conpl ai nt.
Id. Although we construe all well-pleaded allegations |iberally

at this stage in the proceedings, see, e.qg., Barrios-Velazquez

v. Asociacion, 84 F.3d 487, 490 (1st Cir. 1996); see also

Leat her nan V. Tar r ant Cty. Nar coti cs Intelligence and

Coordination Unit, 507 U S. 163, 168 (1993) (rejecting

hei ght ened pl eadi ng requirenments for civil rights clains), we do

not credit conclusory assertions, subjective characterizations

or “outright vituperation.” Coyne v. City of Somerville, 972
F.2d 440, 444 (1st Cir. 1992); see also Judge v. Lowell, 160

F.3d 67, 72 (1st Cir. 1998).

B. The Substantive Due Process Claim

First, Barrington argues that its anmended conpl aint
stated a viable <claim that the $323,172 “charitable
contribution” demanded by RIHWMFC violated its substantive due
process rights under the federal and state constitutions. I n
order to prevail against a notion to dism ss a substantive due
process claim under Rule 12(b)(6), however, it was essentia
that the conplaint either (i) allege that RI HWC deprived
Barrington of a cogni zable “property interest,” i.e., its right

to acquire additional federal income tax credits w thout being



required to pay an application fee in excess of that expressly
required by the Regul ations, or, failing that, (ii) allege that
Barrington’s conduct was so egregious as to “‘shock[] the

conscience.’” Cruz-Erazo v. Rivera-Mntanez, 212 F.3d 617, 622

(1st Cir. 2000) (citation omtted); Coyne, 972 F.2d at 443

(citation omtted); L.A. Ray Realty v. Town of Cunberland, 698

A.2d 202, 211 (R 1. 1997) (adopting federal test). As
Barrington failed to plead various essential allegations, the
district court correctly dism ssed the substantive due process
claims. We expl ain.

1. The All eged “Property Interest” in the Tax Credits

First, we consider whether Barrington held a cogni zabl e
“property interest” in further federal incone tax credits. In
order to qualify for “substantive due process” protection, an
al l eged “property interest” in a governmental benefit nust
consi st of sonething nore than either (i) “an abstract need or
desire” for the governnmental benefit, or (ii) a nere “unil ateral
expectation” that the claimnt deserves it. Thus, Barrington
needed to allege facts denonstrating a “legitimate claim of

entitlenent” to the supplenmental tax credits. Board of Regents

v. Roth, 408 U. S. 564, 577 (1972) (enphasis added); Coyne, 972

F.2d at 443; Reed v. Village of Shorewood, 704 F.2d 943, 948

(7th Cir. 1983) (observing that a cogni zable property interest



“is what is securely and durably yours under state [or federal]
law, as distinct from what you hold subject to so nmany
conditions as to make your interest meager, transitory, or
uncertain”) (enphasis added).

Since the Regulations ultimately vest in RIHMFC the
absolute discretion to determ ne whether federal income tax

credits are awarded to an applicant, see Figueroa-Serrano V.

Ranps- Alverio, 221 F.3d 1, 6 (1st Cir. 2000) (noting that

“property interest” is defined not by Federal Constitution, but
by independent sources such as state law or regulations),
Barrington can lay claimto no cogni zable “property interest” in

the “prom sed” federal inconme tax credits. See, e.q., DeHarder

Inv. Corp. v. Indiana Hous. Fin. Auth., 909 F. Supp. 606, 613-14

(S.D. Ind. 1995) (addressing identical statutory schene in 26
US C 8 42, as applied and adm ni stered by State of I|ndiana).

As the DeHarder court aptly noted, the federal statute
sinply mandates that states promulgate their own allocation
pl ans regarding these federal income tax credits, wthout
identifying any particular condition under which the states are

obligated to allocate them |1d. at 614; see also City of Santa

Clara v. Andrus, 572 F.2d 660, 676 (9th Cir. 1978) (“‘'[A]
statute will create an entitlement to a governnmental benefit

either if the statute sets out conditions under which the



benefit nust be granted or if the statute sets out the only
condi tions under which the benefit nmay be denied.’”) (citation
onmi tted).

Li ke the state plan i n DeHarder, the Regul ati ons sinmply
prescribe the criteria for assessing the conparative
deservedness of conpeting applicants for any federal inconme tax

credits allocated to Rhode Island. See Davil a-Lopes v. Zapata,

111 F.3d 192, 195 (1st Cir. 1997) (“The [nmere] existence of a
detail ed set of procedural rules is clearly inadequate to create
a constitutionally protected property right.”). Moreover, none
of these prescribed criteria, many of which necessarily entail
hi ghly subjective assessnents, are susceptible to objective
gquantification.

Accordingly, even if RIHWC were to assign its highest
rating to an application following a prelimnary assessnment of
its criteria, the RIHWC plan expressly accords the agency the
di scretion to withhold federal incone tax credits from any

applicant, albeit a high scorer. See DeHarder, 909 F. Supp. at

613-14 (“Although [federal |law r requires that] certain sel ection
criteria nmust be included in [the State] plan, no specific
directives mandate how the [State] Authority nust weigh or
consider those criteria. |In other words, once the criteria are

consi dered, no particular outcome necessarily follows.”); see
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al so Coyne, 972 F.2d at 443 (noting that “property interests”

normal |y wane as governnmental regulation waxes). Thus, under
the governing regulatory scheme, Barrington never acquired a
“legitimate claimof entitlenment” to suppl emental federal incone
tax credits. Roth, 408 U. S. at 577.

Barrington attenpts to distinguish DeHarder on the
ground that the Regul ations contenplate that each applicant is
to be assigned a set nunmber of points, provided its proposed
project nmeets certain criteria, and that Barrington was far and
away the high scorer in this instance; a status which it
retained even after failing to win a National Park Service
“historic restoration” tax credit. Be that as it my, neither
the federal tax code nor the Regulations required RIHMFC to
award federal inconme tax credits to the high-scoring applicant.

Rat her, the Regul ati ons expressly preserve to RIHWC
“the right to rescind reservations of tax credits for projects
in the event that [RIHWC] determnes that the project is

i nf easi bl e as proposed or a change of circunstances materially

altered the proposal as submtted and approved.” See
Regul ations 8 IV(A). The quoted provision severely underm nes
Barrington's contention that it was “entitled” to, thus

possessed a property interest in, the 1996 federal incone tax

credits. | ndeed, Barrington acknow edged as much before the

11



district court, by noting that “[t]here is no regulation that
says that anyone is entitled to any nunber or a certain nunber
of credits.” As eligibility sinmply cannot be considered
synonynmous with entitlenent, its substantive due process claim

is fatally fl awed.

2. The “Shock the Consci ence” El enent

Nor is the “shock the conscience” elenment in the
substantive due process test net on the basis of the notivation
RIHWC allegedly harbored in demanding the charitable

contribution. See Cruz-Erazo, 212 F.3d at 622 (explaining that

state action “shocks conscience” only if it is “arbitrary and

capricious,” “run[s] counter to ‘the <concept of ordered

LA 1) (13

i berty or violat[es] wuniversal standards of decency’”)
(citations omtted). Assum ng arguendo that the charitable
contribution violated the Regulations, nere violations of a
state regulatory schene are not the stuff of which substantive
due process clains are constituted. See Coyne, 972 F.2d at 444
(“I't is bedrock law in this circuit[] . . . [] that violations
of state law — even where arbitrary, capricious, or undertaken
in bad faith — do not, without nore, give rise to a denial of
substantive due process under the U S. Constitution.”).

Addi tionally, although the comments Godfrey all egedly

made about Barrington nmi ght be characterized —arguably and at

12



wor st —as harsh, callous or inpolitic, see supra Section I, we
have held on nunerous occasions that far nore egregious
utterances by state officials did not satisfy the “shock the

consci ence” standard. See, e.qg., Brown v. Hot. Sexy and Safer

Prods., Inc., 68 F.3d 525, 532 (1st Cir. 1995) (“[T]he threshold

for alleging such [verbal -based] clains is high.”); Santi ago-de-

Castro v. Moral es-Medina, 943 F.2d 129, 131-32 (1st Cir. 1991)

(same). Moreover, the Supreme Court itself has been chary about
i nvoki ng the “shock the conscience” test, lest all policymking
at the state |evel becone routine grist for substantive due

process litigation in the federal courts. See Collins v. City

of Harker Heights, 503 U S. 115, 128-29 (1992). Thus, the

substantive due process clains were properly dism ssed.

C. The Equal Protection Cl aim

Barrington contends that it all eged a viable “sel ective
treatment” claimto the effect that appell ees violated its equal
protection rights under the United States and Rhode 1Island
constitutions by requiring the $323, 172 charitabl e contributi on,
since no other devel oper attenpting to obtain additional 1996
federal incone tax credits was required to make a contri buti on.

See Yerardi’'’s Mwody St. Rest. & Lounge, Inc. v. Board of

Selectnen, 932 F.2d 89, 94 (1st Cir. 1991); Rhode Island

Depositors Econ. Prot. Corp. v. Brown, 659 A .2d 95, 100 (R

13



1995) (federal and Rhode Island equal protection standards
cot er m nous).

Under the Equal Protection Clause, sinmlarly situated
entities must be accorded sim|ar governnmental treatnment. See

City of deburne v. Cleburne Living Cr., 473 U.S. 432, 439-40

(1985). In order to establish its claim however, Barrington
needed to allege facts indicating that, “conpared with others
simlarly situated, [it] was selectively treated . . . based on

i nperm ssible considerations such as race, religion, intent to
inhibit or punish the exercise of constitutional rights, or

mal i ci ous or bad faith intent to injure a person.” Rubinovitz

v. Rogato, 60 F.3d 906, 909-10 (1st Cir. 1995) (enphasis added,;
citations omtted).?

1. The “Simlar Situation” Standard

In determ ning that the anmended conplaint failed the
“simlarly situated” test, the district court faulted Barrington

for failing to allege, inter alia, whether its coapplicants (i)

recei ved suppl emental federal incone tax credits due to their

failure to obtain the historic restoration tax credits which

2Barrington has not alleged that any other fundanmental
constitutional right was violated by appellees in this regard.
See Batra v. Board of Regents, 79 F.3d 717, 721 (8th Cir. 1996)
(noting that equal protection claimneed not allege violation of
a fundanent al or constitutional right, but may all ege
intentional discrimnation for any illegitimte reason).

14



were a prerequisite to their initial RIHVWFC all ocation, or (ii)
commenced construction prior to confirmation of all the
financing required to construct their respective projects, or
(iii) would have failed to conplete construction absent an
addi tional award of federal income tax credits fromRI HVWC. See

Samaad v. City of Dallas, 940 F.2d 925, 941 n.31 (5th Cir. 1991)

(noting that an adequate “simlarly situated” allegation is
essential to a viable equal protection claim.

Barrington insists that its amended conpl aint
surnmounted the Rule 12(b)(6) dism ssal threshold in that it
states unequivocally that Barrington and its coapplicants were
“simlarly situated,” whereas the district court expected
Barrington to allege each and every pertinent attribute it
shared, qua applicant, with its coapplicants. Barrington argues
t hat the anmended conpl ai nt was adequate because it alleged that
Barrington and its coapplicants were simlarly situated in one
critical respect; i.e., each applied to RIHWC for an additi onal
1996 federal incone tax credit. On appeal, it contends that the
“simlar situation” standard adopted by the district court is
overly cranped, inthat it contenplates such identicality within
a particular class as to make it next to inpossible to assert a
vi abl e equal protection claim

The forrmula for determ ning whether individuals or

15



entities are “simlarly situated” for equal protection purposes
is not always susceptible to precise demarcation. See Coyne,
972 F.2d at 444-45 (“[T]lhe ‘line between sufficient facts and
i nsufficient conclusions is often Dblurred.’”) (citation
omtted). As we have expl ai ned, however, “[t]he test is whether
a prudent person, |ooking objectively at the incidents, would
think them roughly equivalent and the protagonists simlarly
situated. Mich as in the lawer's art of distinguishing cases,
the ‘relevant aspects’ are those factual elenents which
det erm ne whet her reasoned anal ogy supports, or demands, a like
result. Exact correlation is neither likely nor necessary, but
t he cases nust be fair congeners. 1In other words, apples should

be conpared to apples.” Dartmouth Review v. Dartmouth Coll., 889

F.2d 13, 19 (1st Cir. 1989) (citation omtted); see also

Rodri guez- Cuervos v. Wal -Mart Stores, Inc., 181 F.3d 15, 21 (1st
Cir. 1999).

Thus, it was essential that Barrington allege, inter
alia, that it and its coapplicants were simlarly situated “‘in

all relevant respects. Dart nouth Review, 889 F.2d at 19

(citation omtted; enphasis added). |Its anmended conplaint did
al l ege, albeit in conclusory fashion, that Barrington and ot her
“simlarly situated” applicants requested supplenental 1996

federal income tax credits, a fact which certainly is materi al

16



to the present issue.

Yet the issue before us is not only distinct, it is
further conplicated by the significant characteristics which
Barrington all eges it possessed, wi thout any nmention whether its
coapplicants shared those characteristics. Consequently, at the
present stage in the Rule 12(b)(6) analysis, the question
reduces to whether it was necessary that Barrington all ege these
correlations with reasonabl e particularity. W conclude that it
was i ncumbent wupon Barrington to do so, for the follow ng
reasons.

First, the conplaint included allegations which
arguably intimated that Barrington was not simlarly situated to
other applicants in several inportant respects. The three
factual allegations which gave the district court nobst concern
cannot be dism ssed as either incidental or facially
i nconsequential; i.e., (1) Barrington' s original application to
RI HVFC for federal incone tax credits, which was based on an
explicit representation that it would receive the $100, 000
historic restoration tax credit; (2) its comencenent of
construction on the | ower-income housing project prior to final

confirmation of its financing package; and (3) the financi al

infeasibility of the project absent either the supplenmenta

f eder al income tax credits from RIHWC or the historic

17



restoration tax credits fromthe National Park Service.

I n our view, it woul d have been entirely reasonabl e for
RIHWC to consider each of these matters an adequate basis
(i.e., dubious business acunen and judgnent) for treating the
Barrington application differently in the conpetition for
suppl enental federal income tax credits. Cf. Knapp v. Hanson,
183 F.3d 786, 789 (8th Cir. 1999) (“When all that nust be shown
by defendant is ‘any reasonably conceivable state of facts that
could provide a rational basis for the [governnmental]
classification,’” it is not necessary to wait for further factual
devel opnent [of the record].”) (quoting ECC . Beach

Communi cations, Inc., 508 U S. 307, 313 (1993)); cf. also Al non

v. Reno, 192 F.3d 28, 31 (1st Cir. 1999) (“[T] he governnment need
not actually articulate at any time the purpose or rationale
supporting its [selective] classification.”) (citing Heller v.

Doe, 509 U.S. 312, 320 (1993)), cert. denied, 121 S. C. 83

(2000).

Second, neither inits amended conpl ai nt, nor el sewhere
in the record on appeal, is there any indication that the
i nformation Barrington would have needed in order to evaluate
whet her its coapplicants were “simlarly situated” in these
three i nportant respects was i naccessible, let alone in the sole

possession or control of appellees (and hence, reasonably

18



accessible to Barrington only through discovery procedures
postdating the Rule 12(b)(6) stage). For that matter, in its
appellate brief Barrington relates in exhaustive detail the

contents of the RIHWC applications filed by other applicants.

See, e.q., Judge, 160 F.3d at 72 n.3, 77 (mandating specificity

in conplaint so civil rights claimnt cannot “drag a defendant
past the pleading threshold” with “baseless clains,” or with a
“conclusory description[] of a ‘general scenario which could be

dom nated by unpleaded facts’”) (enphasis added; citations

omtted); dassman v. Conputervision Corp., 90 F.3d 617, 629
(1st Cir. 1996) (“[I]t is plaintiff’s responsibility to plead

factual allegations, not hypotheticals.”) (enphasis added);

Futernick v. Sunpter Township, 78 F.3d 1051, 1058 (6th Cir.

1996). Thus, Barrington readily could have all eged sufficient
facts in its anmended conplaint to denonstrate that its co-
applicants were simlarly situated in the “relevant” respects

noted by the district court. See, e.qg., Nestor-Colon-Mdina &

Sucesores, Inc. v. Custodio, 964 F.2d 32, 43 (1st Cir. 1992).

Mor eover, exhaustive i ndependent research has di scl osed no case
authority supporting Barrington s argument.
Finally, the three cases principally relied upon by

Barrington are i napposite. See Interboro Inst., Inc. v. Maurer,

956 F. Supp. 188 (N.D.N. Y. 1997); see also Santos v. Shields
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Health Group, 996 F. Supp. 87 (D. Mass. 1998); X-Men Sec., Inc.

v. Pataki, 983 F. Supp. 101 (E.D.N. Y. 1997). Interboro involved
a junior college which brought an equal protection claim
alleging that state education officials had wthheld TAP
funding, following an audit, because Interboro is located in
downstate New York and primarily enrolls mnority students. The
district court rejected a notion to dism ss under Rule 12(b)(6),

noting that Interboro “has alleged that of all institutions

receiving TAP funds, it is the only school audited three tines

in the past six years, and of those institutions audited nore
t han once during that time frame, all were downstate schools.”

Interboro Inst., 956 F. Supp. at 200 (enphasis added).

I nterboro sinply denpbnstrates that a conplaint nay
survive a Rule 12(b)(6) motion as long as the “simlarly
situated” prong of the equal protection rubric is satisfied by
an allegation that the plaintiff was a nmenber of the class,

viz., “all institutions receiving TAP funds,” thereby supporting

the essential inplication that class nenbers are simlarly
situated in all relevant respects; hence, are qualified to make
the further allegation that the discrimnatory action nmust have
been predicated on an inpermni ssible ground, i.e., a race-based
ani nmus.

Interboro did not consider the inplications of a

20



conpl aint all eging additional facts arguably differentiatingthe
plaintiff in inportant respects fromfellow class nmenbers. [d.
(“[T] he Court finds that the Conplaint alleges sufficient facts
to make out a claim for a violation of the Equal Protection

Cl ause.”).2® An equal protection claimnt may not prevail
[ agai nst a Rule 12(b)(6) notion] sinply by asserting an i nequity
and tacking on the self-serving conclusion that the defendant

was notivated by a discrimnatory aninus.’” Coyne, 972 F.2d at

444 (citation omtted).*

SBarrington incorrectly asserts that the Second Circuit, see

Interboro Inst., Inc. v. Murer, 152 F.3d 918 (2d Cir. 1998),
affirmed the district court’s denial of the Rule 12(b)(6)
nmotion. Instead, it affirmed the district court’s subsequent
post-di scovery dism ssal of appellees’ notion for summary
judgment. Interboro Inst., Inc. v. Maurer, 984 F. Supp. 119, 124

(N.D.N. Y. 1997) (“Defendants, in turn, rebut each of . .

[plaintiff’s] points.”). Moreover, even assunmi ng their right to
an i medi ate appeal, we can discern no indication that the
| nterbor o defendants ever appealed the denial of their Rule
12(b)(6) motion. See, e.qg., Cam|o-Robles v. Zapata, 175 F.3d
41, 44-45 (1st Cir. 1999) (noting that orders denying notions to
di sm ss normal ly are nonfinal, thus not subject to interlocutory

appeal ).

“The two other case citations proffered by Barrington are
unavailing as well. See Santos, 996 F. Supp. at 94-95 (hol ding
that there remai ned a genui ne i ssue of material fact, precluding
summary judgnent, as to whether defendant treated plaintiff
differently than a fell ow enpl oyee, but defendant never disputed
that the two enpl oyees were “simlarly situated”); X-Men, 983 F.
Supp. at 112 (denying Rule 12(b)(6) notion to dism ss equal
protection claim where plaintiff, a security guard conpany,
al l eged that defendants inproperly singled it out due to its
affiliation with the Nation of Islam since it could be inferred
from conplaint that other applicants for governnent contract
were not so affiliated; but decision rested on “selective
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2. The “Bad Faith” Allegation

Al t hough the failure to allege that its coapplicants
were “simlarly situated” suffices to dispose of its appeal, we
note that Barrington’s factual allegations regarding RIHWC s

“bad faith” were i nadequate as well. See Rubinowitz, 60 F.3d at

909-10; cf. Yerardi's, 932 F.2d at 94 (noting that where

plaintiff does not rest “equal protection” claim on alleged
violation of fundanmental constitutional right, it is essentia
that it “scrupulously ne[e]t” the “bad faith” element of its
claim. Once again, cf. supra Section Il1.B.2, the nere fact
t hat appell ees may have violated or abused federal or state
regulatory reginmes by inmposing the charitable contribution
requi rement upon Barrington, in effect wongfully inposing an
application “fee” in excess of regulatory limts, has no direct
bearing on whether appellees violated Barrington’s equal
protection rights. See Coyne, 972 F.2d at 444 n.7.

Further, the comments Godfrey made about Barrington’s
| oss of the historic restoration tax credits — i.e., Godfrey

“wouldn’t give the project another dinme” and would |eave

treatment” elenent, rather that “simlarly situated” elenent,
since court never suggested that conplaint alleged additiona
factual attributes of plaintiffs (other than their religious
affiliation) which mght also differentiate them from ot her
security guard conpanies which were awarded governnent
contract).
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Barrington “hol ding the bag” — are |i kewi se readily expl ai ned as
rational reactions to the perceived inprudence denonstrated by
Barrington in commenci ng project construction before its entire
financi ng package was in place. Although such an inference is
not conpelled, and we are to draw all reasonabl e i nferences from
t he anended conplaint in Barrington's favor,® the anbiguity of
Godfrey’ s comment s unquesti onably accentuates the t enuousness of
the claimthat Barrington was subjected to selective treatnment
because it is an out-of-state, for-profit organization.

As the discussion in Section I1.C. 1, supra, affords a
sufficient basis for resolving the present appeal, we affirmthe
di sm ssal of the equal protection clains.

1]

CONCLUSI ON

Accordingly, the district court order dism ssing the
federal claims in counts two through nine, and the order
remandi ng the pendant state-law clainms in counts one and ten to

the Rhode Island Superior Court, see 28 U. S.C. 8§ 1367(c)(3)

SRIHMFC inplies in its appellate brief that the precise
preconditions for its approval of the Barrington credit
applications for federal incone tax credits (i.e., the so-called
commtnment letters) were part of the appellate record, even
t hough it conceded at oral argument that the applications were
nei t her appended to the conplaint nor incorporated by reference
bel ow. Thus, the commtnent letters formno part of the basis
for our decision. See Bessette, 230 F.3d at 443.
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(suppl enental jurisdiction), are affirnmed. Nothing in this
opi ni on shall be construed as a statenment on the nerits of the
remanded state-law cl ai ns.

Affirned. Costs to appellees. So ordered.
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